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BALDOCK, Senior Circuit Judge. Chapter 7 Trustee Joseph

Braunstein appeals the district court’s order reversing the
bankruptcy court’s findings of fact and conclusions of law.  The
Trustee alleged certain paynments by the Debtor, Rowanoak
Cor poration, to Appell ee Ann Wal sh were fraudul ent transfers under
Mass. Gen. Laws ch. 109(a), 88 5 and 6(a). Walsh contends the
transfers were paynents on | oans Walsh had nade to the Debtor.
After holding an evidentiary hearing, the bankruptcy court found
the paynents were fraudulent transfers and ordered Walsh to
rei mburse the Debtor’s estate $63, 344. Wal sh appealed to the
district court. The district court reversed, finding the
bankruptcy court nade several errors of |law and fact. We have
jurisdiction pursuant to 28 U S.C. § 158(d). We reverse the
district court’s judgnent.
l.

The Debtor, Rowanoak Corporation, was incorporated in
July 1994 by its president and sol e sharehol der, Darragh Mirphy.
Rowanoak did business as a general contractor of construction
projects, primarily with the City of Boston. Rowanoak perforned
virtually no | abor onits contracts. Instead, Rowanoak, whose only
full-time enpl oyee and of fi cer was Murphy, hired subcontractors and
occasional part-time |abor to performthe |Iabor on its projects.

On January 8, 1999, Rowanoak filed a voluntary petition

for Chapter 7 relief. During the course of the bankruptcy
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proceedi ng, the Trustee requested that Rowanoak turn over all of
its books and records, as well as its canceled checks and bank
statenments. In response, Rowanoak turned over only cancel ed checks
and bank statenents. In review ng these docunents, the Trustee
di scovered that fromMarch 5, 1997, through May 20, 1997, Rowanoak
made six paynents fromits bank account to Mirphy’'s nother, Ann
Wal sh. The checks total ed $63, 344.1

Uncertain about the basis for these checks, the Trustee
filed a notion to conpel Rowanoak to turn over other books and
records to the Trustee. In response to the notion, Mirphy, as
presi dent of Rowanoak, filed an affidavit stating that Rowanoak
“did not mmintain any books and records with respect to the

financi al operations of the corporation,” and did “not have any
docunents in its possession, custody or control that are rel evant
to paynents made by the Debtor to Ann Wl sh.” The Trustee
subsequently commenced an adversary proceedi ng against Walsh to
avoi d and recover the paynents as fraudul ent pursuant to Mass. Cen.
Laws ch. 109A, 88 5 and 6(a). In response, Walsh clained the

checks represented paynments on various pre-petition | oans nade by

Wal sh t o Rowanoak

The six checks were as follows: (1) check nunber 1235 dated
March 5 for $12,000; (2) check nunber 1237 dated March 6 for
$14,000; (3) check nunmber 1282 dated March 21 for $10,000; (4)
check nunber 1306 dated April 7 for $18,244; (5) check nunber 1308
dated April 7 for $4,100; and (6) check nunmber 1371 dated May 20
for $5, 000.
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The bankruptcy court held an evidentiary hearing at which
Wal sh, Miurphy, and the Trustee testified.? Wal sh and Murphy
testified that Wal sh nade several pre-petition |oans to Rowanoak as
evi denced by various cancel ed checks, check registers, and credit
card statenents. No pronissory note, security interest, nortgage,
or other docunentation existed between Wil sh and Rowanoak to
substanti ate the all eged | oans. Instead, Wal sh contended the | oans
wer e evi denced by credit card statenments and cancel ed checks drawn
from bank accounts in the name of Wilsh, her husband, and The
Dorchester, Inc., d/b/a Ross Common Quilts, a corporation of which
Wal sh is president. Al canceled checks were payable to Mirphy
I ndi vidual ly, except for one check nmade payable to Hone Depot.
None were payable directly to Rowanoak. Rowanoak’ s 1996 and 1997
tax returns did not identify any outstanding |oans to Walsh. At
t he hearing, however, Wal sh and Murphy both testified the checks to
Mur phy were intended to be | oans to Rowanoak.

Murphy testified that Rowanoak often had cash flow
probl ens, as it needed to pay subcontractors and | aborers before it
recei ved paynent fromthe City for conpleted projects. Because

Rowanoak’ s custoners often took sixty days or nore to settle their

’The bankruptcy court held the hearing in conjunction with
anot her adversary proceedi ng brought by the Trustee agai nst Mirphy
based on several paynents from Rowanoak’ s bank accounts used for
Mur phy’ s personal expenses. The bankruptcy court found in favor of
Mur phy, and the Trustee appealed to the district court. The
district court affirmed. The Trustee does not appeal the ruling in
favor of Murphy to this Court.
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accounts, Mirphy asked her nother, Wlsh, for noney to pay
subcontractors, and then paid t he advanced funds back when Rowanoak
recei ved paynent. Wal sh cl ai med she fronted Rowanoak approxi mately
$144, 000, and that Rowanoak still owed her $25,000 when Rowanoak
filed for bankruptcy. Walsh did not file a proof of claimuntil
one week before the trial, however, and Rowanoak did not include
Wal sh on its list of creditors when it filed, under oath, its
bankruptcy petition. Based on this testinony and the docunentary
evi dence, the bankruptcy court entered judgnent in favor of the
Trustee, concl udi ng Rowanoak fraudulently transferred the paynents
to Wal sh in violation of Mass. Gen. Laws ch. 109A, 88 5 and 6(a).

WAl sh appealed to the district court. The district court
reversed, finding the bankruptcy court (1) erred as a matter of | aw
by using a preferential transfer analysis when the Trustee had
all eged only fraudul ent transfers, (2) erred as a matter of |aw by
consi dering the absence of potentially excul patory bank statenents
agai nst Walsh; (3) erred as a matter of |aw by characterizing the
paynents to Wal sh as capital contributions when the Trustee did not
raise that issue; and (4) erred as a matter of fact and |aw by
concluding Rowanoak reasonably should have believed it was
incurring or intending to incur debts beyond its ability to pay as

t hey becane due.



.

“In an appeal from the district court reviewng
proceedi ngs before the bankruptcy court, we independently review
t he bankruptcy court’s decision, applying the ‘clearly erroneous’
standard to findings of fact and de novo review to concl usi ons of

law.” In re Perry Hollow Mgnt. Co., Inc., 297 F.3d 34, 38 (1st

Cr. 2002). W owe no special deference to the district court’s
determ nations. |d.
A

The Trustee first challenges the district court’s ruling
that the bankruptcy court erred as a matter of |aw by enploying a
preferential transfer analysis. The Trustee undisputably did not
bring a preferential transfer claim under 11 US.C. § 547.3
Rat her, the Trustee sought to avoid and to recover fraudul ent
transfers under Mass. Gen. Laws ch. 109A, 88 5 and 6. Pursuant to
8 5, the Trustee nust show the debtor nade the transfer or incurred
t he obligation-—

(2) without receiving a reasonably equival ent

value in exchange for the transfer or

obligation, and the debtor:

(ii) intended to incur, or believed or
reasonably shoul d have believed that he would

SPursuant to 11 U. S.C. 8§ 547, the Trustee may avoid a transfer
to a creditor made within 90 days of the petition's filing for an
ant ecedent debt owed by the debtor if the transfer was rmade whil e
t he debtor was insolvent, and the transfer enabled the creditor to
receive nore than the creditor would receive if the transfer had
not been nmade and the creditor received paynent to the extent
provi ded by the Bankruptcy Code.
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i ncur, debts beyond his ability to pay as they
becane due.

Pursuant to 8 6(a), the Trustee al so may avoi d fraudul ent transfers
“if the debtor nmade the transfer or incurred the obligation w thout
receiving a reasonably equivalent value in exchange for the
transfer or obligation and . . . the debtor becane insolvent as a
result of the transfer or obligation.”

The district court concluded the bankruptcy court
erroneously used a preferential transfer analysis based on the
foll owi ng comrents t he bankruptcy court nmade during its findings of
fact and conclusions of |aw

If, indeed, Ms. Wal sh was owed anyt hi ng by the

debtor, in receiving paynents of $63, 344

during 1997 and holding no security in the

debtor’s assets, M. Wlsh essentially cane

ahead of all other creditors, and it’s a basic

tenet of the Bankruptcy Code that all

creditors who are not protected by valid

security interests nust share and share alike

i n what ever dividends can be paid out of the

debtor’s assets. One creditor can’'t be paid

in preference to others.

We disagree with the district court’s conclusion that
this statenment indicates the bankruptcy court engaged in a
preferential transfer analysis. After the above-quoted comment,
t he bankruptcy court stated:

The defendant, M. Walsh, has not provided

sufficient evidence to rebut the Trustee's

al l egations, either under Mass. General Law

Chapter 109(a), Section 5, or Section 6(a).

First, there is no credi ble evidence that M.

Wal sh gave any val ue to the debtor in exchange
for its paynents to her.

-7-



Second, pursuant to Section 5 of Mass.

General Law 109(a), during 1997 when the

transfers to Ms. WAl sh occurred, | find that

the debtor reasonably should have believed

that it was incurring or intending to incur

debts beyond its ability to pay as they becone

due.

S Li kewi se, pursuant to Section

6(a) of Mass. General Law Chapter 109(a),

al though there is insufficient evidence that

the debtor was insolvent at the time the

transfers were made, | find that the debtor

was rendered insolvent as a result of the

transfer to Ms. Wl sh.
The bankruptcy court explicitly stated it was anal yzing the case
under sections 5 and 6, as alleged by the Trustee. And the
bankruptcy <court’s findings that Wilsh gave no reasonably
equi val ent value to Rowanoak in exchange for the paynents, that
Rowanoak reasonably should have believed it was incurring or
intending to incur debts beyond its ability to pay as they becone
due, and that the transfers to Wal sh rendered Rowanoak i nsol vent
are elenents of fraudul ent transfers under sections 5 and 6 of the
Massachusetts fraudul ent transfer law. These are not el enments of
the Bankruptcy Code section governing preferential transfers.
| ndeed, the bankruptcy court never nentions 8 547 in its findings
of fact and conclusions of law. See 11 U.S.C. § 547. W therefore
conclude the district court erroneously reversed the bankruptcy
court on this ground.

B
The Trustee next challenges the district court’s hol ding

that the bankruptcy court erred as a matter of law by ruling that
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Walsh’s failure to introduce Rowanoak’s bank statenents into
evi dence could be used against her. At the hearing, neither the
Trustee nor Walsh introduced Rowanoak’s bank statenents into
evi dence. After the close of the Trustee' s case but before Wal sh’s
case-in-chief, the bankruptcy court inquired about the bank
statenents, and both parties indicated they would not be
i ntroduci ng the statenents into evidence. 1In closing, the Trustee
argued no evidence showed deposits into Rowanoak’s accounts
reflecting the alleged |oans. In meking findings of fact, the
bankruptcy court noted that no docunentary evidence supported
Wal sh’s contention that she | oaned noney to Rowanoak other than
cancel ed checks made out to Murphy individually.

The district court concluded the bankruptcy court “coul d
only have drawn this conclusion if it believed that Rowanoak’s
absent bank statenents woul d not have shown deposits equal in val ue
to [Wal sh’ s] cancel ed checks.” The district court determ ned the
bankruptcy court erroneously held the | ack of docunentary evi dence
agai nst Wl sh, because the Trustee bore the burden of proving no
consi deration supported the transfers from Rowanoak to Walsh.
According to the district court, “since the burden here was on the
[Trustee] to show the absence of consideration, the [Trustee’ s]
failure to prove that Rowanoak did not nake deposits equal to the

all eged | oans was a failure of proof.” (Enphasis in original).



W disagree with the district court. The Trustee
undi sputably has the burden of ©proving the transfers were
fraudul ent, and this burden never shifts to Walsh. But the
district court seened to equate the burden of proof with the burden
of producti on.

The burden of the issue and the duty of going
forward with evidence are two very different
t hi ngs. The former remains on the party
affirming a fact in support of his case, and
does not change at any tine throughout the
trial. The latter may shift fromside to side
as the case progresses, according to the
nature and strength of the proofs offered in
support or denial of the main fact to be
est abl i shed.

9 Wgnore, Evidence 8§ 2487 (Chadbourn rev. 1981); see e.d., Inre

M nnesota Utility Contracting, Inc., 110 B.R 414, 418-19 (D. M nn.

1990) (discussing the difference between shifting the burden of
proof and shifting the burden of production in response to a prinma

facie case); In re Unlneyer, 67 B.R 977, 980 (Bankr. D. Ariz.

1986) (“The trustee has the burden of proof to establish the
conveyance was made under conditions that bring it wthin [11
U S.C] 8§ 548 [fraudul ent transfers], although the burden of going
forward with the evidence may shift if the trustee establishes a
prima facie case.”). |If Walsh believed the bank statenents woul d
assist her in convincing the bankruptcy court that she | oaned
Rowanoak certain funds, nothing prevented her fromintroducing the
statenments. By choosing not to produce such evidence, Wil sh took

the risk the bankruptcy court would find against her.
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And contrary to the district court’s holding, the
Trustee did not suffer a failure in proof by declining to
denonstrate the funds did not reach Rowanoak’s accounts. Once the
Trustee establishes his prinma facie case, he need not affirmatively

di sprove every other potential theory. Cf. In re Senty, 42 B. R

456, 458 (Bankr. S.D.N Y. 1984) (“The creditor, however, does not
have the burden to disprove all explanations. Upon the
est abl i shnment of a prima facie case that a debt is
nondi schar geabl e, the burden shifts to the Debtor to go forward and
offer a credible explanation.”). To establish a prinma facie case
under 8 5, the Trustee nust show the debtor nmade the transfer (1)
Wi t hout receiving a reasonably equival ent val ue i n exchange for the
transfer or obligation, and (2) the debtor intended to incur, or
bel i eved or reasonably should have believed that he would incur,
debts beyond his ability to pay as they becanme due. See Mass. Gen.
Laws ch. 109A, § 5.

Whet her Rowanoak’ s bank statenents reflect deposits
mat ching Wal sh’s transfers to Murphy is relevant only to whether
Wal sh gave reasonably equi val ent value to the Debtor in return for
its paynents to her. Wal sh contends she gave reasonabl y equi val ent
value in the formof | oans. Hence, to neet his prima facie burden,
the Trustee had to present sufficient evidence to establish the
negative proposition that Walsh did not |oan funds to Rowanoak.

The Trustee presented evidence that no documents, such as a
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prom ssory note, nortgage, or security interest supported Wal sh’'s
clai mthat she | oaned noney to Rowanoak. All Wil sh's checks were
made payable to Murphy individually, or to Honme Depot. None were
made payable to Rowanoak. Rowanoak’s tax returns reflected no
out standi ng | oans to Wal sh. Rowanoak did not |ist Walsh as a
creditor in its bankruptcy petition, even though Walsh alleged
Rowanoak still owed her approximtely $25,000 in alleged | oans.
And Wal sh did not file a proof of claimuntil one week before the
hearing in this nmatter. By denonstrating that no docunentary
evi dence supported an inference Walsh |oaned funds directly to
Rowanoak, that all funds were advanced to Murphy individually, and
that neither Rowanoak nor Walsh appeared to acknow edge an
outstanding loan wuntil Jlate in the proceedings, the Trustee
established a prima facie case that Walsh did not give Rowanoak
reasonably equival ent value in the formof |oans.* The bankruptcy
court did not err by crediting this evidence and concl udi ng that
Rowanoak received nothing of val ue.

In addition, even if the bank statements did show

evi dence of deposits, this would not necessarily disprove the

“The district court did not reverse as clearly erroneous the
bankruptcy court’s finding that no credible evidence supported
Wal sh’s contention she |oaned funds to Rowanoak. The evi dence
presented at trial, as detail ed above, supports this finding. As
di scussed in Part D bel ow, the bankruptcy court’s finding that the
Trustee made a sufficient show ng Rowanoak reasonably shoul d have
believed it would incur debts beyond its ability to pay as they
becanme due, the second prong of a 8 5 claim also was not clearly
erroneous.
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Trustee’s theory. The Trustee asserts Wal sh did not | oan funds to
the corporate debtor. Walsh could have given or |oaned noney to
Mur phy individually. Sinply because Murphy then chose to deposit
the funds into Rowanoak’s bank account would not prove that Wl sh
| oaned the funds to Rowanoak. Rowanoak and Murphy are two separate
| egal entities, and a gift or loan to one does not equate to a | oan

to the other. Seagram Distillers Co. v. Alcoholic Beverages

Control, 519 N E.2d 276, 281 (Mass. 1988) (“It is a basic tenet
that a corporation is a legal entity distinct from its

sharehol ders.”); In re Plantation Realty Trust, 232 B.R 279, 282

(Bankr. D. Mass. 1999) (“In Massachusetts, corporations and their
shareholders . . . are generally deened di stinct |legal entities.”).
Accordingly, we conclude the district court erroneously reversed
t he bankruptcy court on this ground.

C.

The Trustee al so chal l enges the district court’s hol ding
that the bankruptcy court erred as a nmatter of |aw by
characterizing Walsh’s transfers as capital contributions. In
announcing its findings of fact and conclusions of law, the
bankruptcy court stated that “[e]ven if these anobunts did find
their way into the debtor’s bank account . . ., the basic question
is were they loans or additional capital? . . . [T]lhere is no
evi dence that these were |oans rather than additional capital.”

The district court concluded this was error because the Trustee
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never raised the issue of whether the transfers from Walsh to
Rowanoak were | oans or capital contributions. The district court
not ed t hat Wal sh was not a sharehol der of Rowanoak, and hence coul d
not nmake capital contributions to Rowanoak.

We concl ude t he bankruptcy court did not nake an error of
| aw. The bankruptcy court’s nusings on capital contributions
constitute dicta. The bankruptcy court nmade the key finding on the
primary factual issue in the case when it found no credible
evi dence established Wl sh |oaned noney to Rowanoak. The
bankruptcy court discussed the capital contributions only in a
hypot heti cal sense, stating that even if the funds from Walsh to
Mur phy sonehow found their way into Rowanoak’s accounts, no
evi dence supported the inference the funds were | oans rather than
capital contributions. Because the bankruptcy court’s concl usion
that Walsh did not l|oan funds to Rowanoak was not «clearly
erroneous, we find no reversible error in these extraneous
comrent s.

D.

Finally, the Trustee challenges the district court’s
ruling that the bankruptcy court erred as a matter of |aw and fact
when it found Rowanoak reasonably should have believed it was
incurring or intended to i ncur debts beyond its ability to pay. As
di scussed above, a transfer is fraudul ent under Mass. Gen. Laws ch.

109A, 8 5 if the debtor nade the transfer w thout receiving a
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reasonabl y equi val ent value in exchange for the transfer, and the
debtor intended to incur, or believed or reasonably should have
bel i eved that he would incur, debts beyond his ability to pay as
t hey becane due.

The bankruptcy court found Rowanoak reasonably should
have believed it was incurring or intending to incur debts beyond
its ability to pay as they becane due. The bankruptcy court based
its conclusion “partly on Darragh Murphy’s own testinony that the
debtor’s business and financial condition was declining during
1997.” The district court held the bankruptcy erred because it
m scharacterized Murphy’ s testinony. According to the district
court, the bankruptcy court “incorrectly summarized” Mirphy’s
testi nony because Murphy “did not testify that Rowanoak was failing

financially throughout 1997, but rather that the business began to

perform poorly in Cctober or the Fall of 1997.” (Enphasis in
original).

The bankruptcy court’s finding was not clearly erroneous.
Mur phy testified that Rowanoak al ways had cash fl ow probl ens, and
had trouble paying its bills as early as 1996. Rowanoak had two
out standing clains for unpaid corporate i ncone tax agai nst it when
It made the 1997 paynents to Walsh. According to the fiscal year
1997 tax return, by July 1, 1997, liabilities far exceeded assets.
And Murphy testified that by October 1997, she realized “things

wer e goi ng badly,” and she coul d not borrow any nore noney from her
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not her . Thus, the bankruptcy court’s finding that Rowanoak
reasonably shoul d have believed that paying over $63,000 to WAl sh
bet ween March and May 1997 woul d | eave it wi thout sufficient assets
to pay debts as they becane due was not clearly erroneous. Ve
cannot overturn the bankruptcy court’s findings under the clearly
erroneous standard sinply because we m ght have decided the case

differently. Reich v. Newspapers of New England, Inc., 44 F. 3d

1060, 1080 (1st Cr. 1995). W are not “‘left with the definite

and firm conviction that a m stake has been conmmtted'” in this

case. 1d. (quoting United States v. United States Gypsum Co., 333

U S. 364, 395 (1948)).
[

Having affirmed the bankruptcy court on all issues
pertaining to its finding Rowanoak’'s transfers to Wl sh were
fraudul ent under Mass. Gen. Laws ch. 109A, 8 5, we need not di scuss
t he bankruptcy court’s finding that Rowanoak’ s transfers to Wl sh

also were fraudulent under 8§ 6(a).°® For the reasons stated, we

°In reversing the bankruptcy court, the district court
appeared to confuse the elenments of <clains under these two
sections. The district court incorrectly identified the bankruptcy
court’s finding that the paynments to Wil sh rendered Rowanoak
i nsolvent as an elenent of a 8 5 claim But this finding goes to
the Trustee’s claimunder 8 6(a). See Mass. Gen. Laws ch. 109a,
8 6 (transfer is fraudulent under 8§ 6(a) “if the debtor made the
transfer or incurred the obligation without receiving a reasonably
equi val ent value in exchange for the transfer or obligation and .

the debtor becane insolvent as a result of the transfer or

obligation.”). Even if the bankruptcy court’s finding that
Rowanoak’ s paynments to Walsh rendered Rowanoak insolvent was
clearly erroneous, Walsh still nust reinburse the paynents as
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conclude the district court erred in reversing the bankruptcy
court. Accordingly, the judgment of the district court is

REVERSED.

fraudul ent transfers under § 5.
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